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3 IN THE MATTER OF

i

9 { OF NATURAL RISOURCES,

6 Petitioner,

V.

8 JAMES !1. EETRA,

BEFORE THE
FOREST PRACTICES APPEALS BQARD
STATE OF WASHINGTON

A PETITION FOR DECLARATORY RULING

STATE OF WASHINGTON, DEPARTMENT

9 Pespondent,
10
11 This matter, a petition for declaratory ruling under RCW 34.04.080

12 of the Adminictrative Procedure Act,

13 Appeals Board, upon the following:

14 l. Petition for Declaratory Ruling, filed October 22, 1979.

135 2. Stivalation of Facts and the stipulated exhibits attached

16 tnereto filed December 4, 1979.

17 3. Menmorandum of Authorit:i=s of Department of Natural Resources,
18 filed December 4, 1979.
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4. Respondent's Hearing Brief, filed December 5, 1979.

A hearing was convened before the Forest Practices Appeals Board,
Axel C. Julin, Chairman, Robert A. Smart and Thomas 0. Wimmer,
Members, at Lacey, Washington on December 7, l97§. Heari1ng Examiner
William A. Harraison presided. Legal argument was advanced oy N1xon
Handy, Asslstant Attorney General, attorney for petitionszr, Department
of Natural Resources, and by Joseph P. Enbody attorney for respondant,
James !1. Petra. Members of the Forest Practices Appeals Board
directed certain questions to the parties which were transcribed and
provided to counsel, who filed 1in regponse:

1. Supplemental ilemorandum of Department of Matural Resources,

filed February 7, 1986G.

2. Petra's memorandum 1n response to i1nguiry from the Forest

Practices Appeals Board, filed February 8, 1580.

3. Supplemental Stipulaton of Facts and Exhibits, €il=d March 10,

1980.

P

Thereafter, by Order of the Appeals Board, the hearing was
re-opened before Robert A. Smart ana Cliff A. Barlament, ilembers,
convened at Chehalis on November 18, 1980. Hearing Examiner William
A. Harrison presided. Petitioner was represented by Nixon Handy,
Ass:stant Attorney General and respondent was represented by his
attorney, Joseph P. Enbody. Witnesses were called and testified,
exhibits were admitted.

Having reviewed the Petition and Stipulated Facts, having examined
the exhibits and heard or read the testimony and argument of counsel,
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haviag viewed the site 1n question «nd heing fully advised, the Forest
Practlces App=als Board hersby enters tne following
FINDINGS OF FACT
I

This matter concerns 160 scres of lard i1n rural Lewlis County. On
July 21, 1975, the landowne:s, Willard W. Latimer and Lee Roy Justice
(Latimer and Justice Logging) appl.ed to the State Bepartment of
Matural Resources (DNR) urder the Forest Practices Act of 1974,
chavter 76.CY RCW, for approval to clearcut timber from 124 acres.
Within that zpplication Latimer and Justice specified that they did
not incend to convert the land to a use other than commercial timber

production and set forth a method of reforestation consisting of the

hand glarting of seedlings. The DNR approved this application on July

]

23, 1975.

Within one vear, by July 14, 1976, Latimer and Justice completed
the clearcut of timber from the 124 acres.

II

Following the clearcut timber harvest, Latirer and Justice neither
prepared the site for reforestation nor reforested it. Rather, after
approximately six months, they sold the entire 160 acres to James M.
petra, recpondent herein, on January 7, 1977. Petra knew at the time
of ourchace chat the 124 acres had been clearcut by Latimer and _
Justice within the preceeding two years.

Nelther tne deed from Latimer and Justice, nor the title insurance
report nor tne land title records of the Lewis County Auditor recited

FINAL FINDINGS Or FACT, CONCLUSIONS
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any obligation to reforest the clearcut land. Petra had no actual

wnowledge, at the time of purchase, of the approved harvest

[Aw]

3 application of Latimer and Justice on public file with the DNR.

4 Petra neither prepared the clesarcut land for reforestation nor

3 reforested 1t. 1Inst=ad, Pstra surveyed the 160 acres, including the
6 ¢learcut 124 acres, 1nto 32 tracts of 5 acres each. Of these, 15

7 tracts were sold to third parties prior to the commencement of this

8 vetition proceeding. This left Petra 1n ownership of 85 contiguous

) acres.
10 ITY
i1 This proceeding apvplies only to the clearcut (preponderant)
12 portion of the 85 acres owned by Petra at the commencement of this

Droceeaing.

14 v
15 The parties requaest this Appeals Board to declare under the facts
16 presented whether respondent Petra is obligated to undertake site
17 preparation and refcrescation on the subject land teo the standards of
18 the Forest Practices Act, 76.09 RCW, and supporting rules and
19 regulations. The parties nave sktipulated that the Appeals Board's
20 determination in this matter will be binding upon them, subject to
21 right of appeal.
22 v
23 Any Conclusion of Law which should be deemed a Finding of Fact 1is
24 hereby adopted as such.
25 From these Findings the Board comes to these

J FINAL FINDINGS OF FACT, CONCLUSIONS
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wWho b=zars

or

CONCLUSIONS OF LAW

esents Lhe following :1ssues whicn determine the

whetner respordnet, Petra, 1s obl:igated to undertake

the reforestation obligation?

what 15 the source of the reforestation obligation?

3) Can there be release or exclusion from the reforestation

obligation?
i) Should

regquirement?

'ro hears the

there be abstention 1n enforcement of the reforestation

I

reforestation obligation? The Forest Practices Act,

chapter 76.0%9 RCW

outsetb:

76.09.010
The legislature hereby finds and declares

(1)

that the forest land
valuable of all resources 1n the state;

(hereinafter "Act") contains the following at 1ts

LEGISLATIVE FINDING AU'D DECLARATION.

resqQqurces ares amrong the most
that a

viable forest products industry 1s of prame

imoortance to the state's economy;
the public interest rfor public and

that 1t .s
private

in

commerciral forest langs to be managed consistent

with sound policies of natural resource
orotection; . . .

(2)

The legislature further finds and declares

1t to be 1n the public interest of this state to
cLeate and maintain through the adoption of this
chapter a comprehensive state-wide systen of laws
and forest practices regulations which will
achieve the following purposes and policiles:

(a)

encourage timber growth,

afford protection to,

promote, foster and
and requilre such minimum

referestation of commercial tree specles on

forest lands as will reasonably utilize the

FINAL FINDINGS QF FACT,
LA~ AND BINDING DECLARATORY RULING - 5

or

CONCLUSIONS

{



(XN

(W5}

He

timber gcowina cagaclty of the soi1l followlng
current timper narvest;
RCW 76.09.010. ({empnasis added)

The Act then goes on to requilre:

After cne complaztion of a1 logging overation,
satisfactory reforestation as defined by the
rules and regulations provided by the board shall
be completed within three vyears . . .

RCW 76.09.070. (emphasis added)

NMeither the Act, nor rulas implementing 1t, 1éent:rfy specif:ic
classes of persons who are, or who are not, responsiple Zor conducting
this reforestation. The two passages from the Act, RCW 76.09.010 and
.070 quoted above, must Lherefore b2 read as A whole giving effect to
all of the language used so0o as to r=ach a conclusion which advances

the overall legislative purpose. Burlington Northern v. Johnston, 89

Wn2d 321,572 P.2d 1085 (1977), Wevyerhaeuser Co. v. Dept of Tcology 86

Wn2d 310, 545 P.2d 53 (1976} and State v. Purk=s, 49 Wn.2d 664, 306

D.2d 205 {1957).

Under RCW 76.09.010, above, the legislaturs dsclares that the
forest land resource is "wvaluable" and "of prime 1mporcance to the
state's economy." The declaration 1s further made that "commercial"
forest lands are to be soundly managed, and that it 1s in the public
interest to require reforestation of "commercial" tree species. We
conclude that undsr BCW 76.09.070, above, the one responsible for site
preparation and reforestakion is the one entitled to the econonic
benefikt from the increased value resulting from the commercial
reforestation. On the facts of this case, Petra became responsible
for site preparation and reforestation at the moment he acquired the

FIMAL FINDINGS OF FACT, CONCLUSIONS
OF LAW AND BINDING DECLARATORY RULING - 6
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forast land in guestion.
II

Jhat 1s tiie sourcz of the reforestation cbligation? Peira

contenus that he couid not oecome responsible for reforestatior
wacause ne had n2 actual knowiedge of that responsibility at the time
he purchased the subiect land. He draws analogy to the private law
nrinciple of the bona ficde purchaser who 1s unapprised by deed, record
ticle, title 1nsurance revort ¢r otherwise of a defect i1n title. This
analogy 135 1napposite. The resoonsibility for reforestation 1s
imposed upon Petra by tne Forest Practices Act directly as set forth
1n Conclusion of Law I zbove.

Prospective purcnasers of iogged forest land can inspect the landg,

inguire of the celler or i1nspact tne approved harvest applications on

blic T1le with DHR to det=zrmine 1f logging has occurred since the

U
)

effective date of the 2¢ct, January 1, 1975, 30 as to be within the
Act's reforestation reguirrements. Potra in fact knew that the logging
hada occurred on the land 1n question since January 1, 1975. It 1s not
this actual Lnowledge, nowever, nor actual knowledge of the terms of
tne Act that governs. Rather 1t 15 thes operation of the Act, where
logging has i1n fact occ&rred since January 1, 1975, which 1mposes the
responsiwplliity co reforest udon Petra.

Leaislative Recommendations

Although the Act and 1ts reforestation requirements are effective
when enacted, even without actual knowledge of the reforestation
requlrements by each citizen, a means to impart actual knowledge would

FIMAL FINDINGS OF FACT, CONCLUSIONS
OF LAW AND BINDING DECLARATORY RULING - 7



L e desirable. ©Qne such means would be to amend RCW 76.09.060(6) to

2 provide for the renewal of an application when there are outstanding
3 | obligations or the posting of a compliance bond similar to that
4+ | vbrovidad by WAC 222-20-010(5):
o WAC 222-20-010(5)
. (6) Transfer of the aporoved application or
v notification to a new landowner, timber owner OF
operator requires written notice by the original
7 landowner or applicant to the Department and should
include the original epplication or notification
3 number. In the case of a transfer of an application
previously approved without the landowner's slgnature
9 the new timber owner or operator must submit a bond
securing compliance with the requirements of tne
10 Forest Practices Regulations as determined necessary
by the LDepartment.
11
t Another means would bhe to reguire the seller to last Title 76
9
| obligations on a tax affidavit form similar to the one proposed by
]
. Substitute House Bi1ll No. 810 which was considered 1in the last
4
1 leglislaktive session.
)
ITI
16
Has there bDeen release or exclusion from the reforestation
17
obligation?
18
9 Essentially the only weans 1n this case to release the
1
reforestation obl:igation 1s the convarsion of the cut-over land to a
20
. use other than commercial timber production. RCW 76.09.060(3). 1If
21
the original application had shown intencion to convert the forest
22
land to other uses, Petra would have been given three years to have
23
completed the conversion before the reforestation requirements became
0y
applicable to the lands not converted. The completion of the timber
25 .
harvest wvould have been deemed conversion of the lands to another use
FINAL FINDINGS OF FACT, CONCLUSIONS
27 OF LAW AND BINDING DECLARATORY RULING - 8
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uroose of chanter 84.33 RCY. (The Timber and Forest Tax Acc.)

L)

for che

rJ

in *his casz the anplicatbtion do2s not Scate that any land covered

hy the appliczation will be or 15 1in%ended zo be converted. The law
(RCW 76.09.060{3}) provides:

rarlure to comply with the reforestation reguirements

canrtained 1n any £inal order or decision shall

constitute a remnoval irom classification under the

provisions of RCW 84.23.140. . . and, 1f rossible,

shall subject =uch lands to the paynents and/or

penalties resulting from zucn removals or changes. . .
The Aappeal:c Board 1s concernea that Petra was not given and may have
veen denied an opportunity to submit a new application for the purpose
of revising the original avpl:ication suomitted by Latimer and
Justice. Both pnarties nave agreed that Petra was not aware of the
reforestation obligation at the time bhe purchassd the land. The DNR
lFas stated that 1t considers a lardowner's management objectives to
the greatest extent par.oicted by law. The eavidence 1ndicates knat at
the time the DNR first notifiled Petra of the reforestation obligation,
October 31, 1977, Petra had already shown nils intent to convart part
of the wroverty to some use otner than commercial timber production.
Petra “as 1ndicated that broadcast burning and some of the plaating is
not compatible with his davelopment plan. The need to maxke
significant changes 1n the original reforestation plan was obvious.
feforestaticen 1s a forest practice. Both the law, RCW 76.09.060(5),
and the original application state a new application 1s needed when

significant changes regarding a forest practice are mada in previously

approved applications.

FINAL "INDINGS OF FACT, CONCLUSIONS
OF LAW AND BIIUDING DECLARATORY RJLING - 9
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The i1ntent to convert 1s supported by (1) the 5-acre supdivision

which has been platted and recorded, (2) the fact that the land 1in
cuastion 1S now b2ing assessed at 1ts equalized market value rather
than as foresst land, (3) the assessad valuation itself, (4) devel-
npment roads along lot boundaries as provided for by the plat, (5) the
cleanup of logging debris by Petra specifically for development
purpeses and (6) tne sale of 15 of the 32 five acre lots.

The selling of 5 acre lots to individuals may or may not
constitute a conversion. Assessment salues formulated by Lewis County
show a significant increasa 1n per acre land values 2s a tract 1s
subdivided. There 15 a veryv significant difference between the value
of 15 acre tracts, and 5 acre tracts. Unit costs of growing and
harvesting timber 1ncrease in a similar manner, It 1s 1ndicated that
at some point the cost of land, property and excise taxes, and the
growing and harvesting of timber may make 1t 1mpossibe to ralse timber
at a profit without subsidy. 1Ir such cases 1t 1s qguestionable 1Ef
these small ownerships can he classified as commercial forest lands
even though thev are capable of growing commercial size timber. The
law almost dumands trat regulations specify a minimum acreage for
reforestetion 1f 1ts stated purpose of promoting efficiency by
permitting ma..imum operating freedom 1s to be fulfilled. RCW
76.09.010(2) {d).

The s=2tting aside of one acre 1n five for homes, outbulldings,
garden, etc. as possibly suggested by the DNR, would constitue a
signiticant conversion to a use other than commercial timber
proeduction.

FINAL FINDINGS OF TACT, CONCLUSIONS
OF LAW AND BIKDING DECLARATORY RULING - 10



- (&)

o

[

-]

ne snecification used in the new improved road constructed by

Petra specii.cally to develop tne subdivision appear to be

ncompatidle with thoss provided for Forest Practices by WAC

227-24-0]0. ‘™h2 land occupied by this road 1s conzidered conversion
to 4 usa Lacongatible nrith tiaber growing.

rne 1mporcance of defiring commercial forest land 1s indicated by
the legislative declaration wvhich specif:ically refers to "private
conmerciral forest land to he managed." RCW 76.09.010(1l). The
subseguent purposes and policies relate minimum reforestation with the
profitedle growing and harvesting of timber and the need for
ntergovernmantal coodination and cooperation. In the case of
conversions RCW 76.09.060(3) speaks in terms of commercial timber
production and provides Lor some coordination with the forest tax
lass. e tirmber and forest land iaw 1s presently dependent upon the
Forest DPrectices Act for definitions of "merchantable stand of timber”
ard "adequate stocking" in defining forest land. RCW 84.33.130(3)(a).

afinition of "forest land” {(RCW 76.09.020) 15 not a suitable

W
a

golueline for determinlng applicacle reforestation requirements. It

aczeag: quidelines and doas not taxe into consideration the cost

— -

I.-
Y
D]
Fa
0]
f

of yroviiny traber. Stumpage returns over a rotation must be more than
just cnouyn oo offset harvesting and transportration costs. Stumrpage
rcturng from commarcial forest lands saould be sufficient to at least
provide Zor tie cost of growing the timber, taxes and a measurable
profit. RCW 84.33,071(3) indicates these costs are not generally
considered 1n determining residual stumpage values.

The law provides (RCW 76.03.070) that reforestation regulirements

FINAL FINDINGS QF FI.CT, CONCLUSIONS .
OF LAW AND BIMNDIIlG DECLARATORY RULING - 1l ; )



L | will be defined by the i1ules and requlat:ions. The law provides (RCW

[ 3]

76.09.040) that such regqulations shall give consideration to all

purposa2s and policies set forth 1n RCW 76.09.010. The evidence

- W

tndicatz2s that Petra 1s vroceeding to develop the subdivision as he
5 may have planned prior co his awaren=23s of an outstanding

6 rezforestation obligation. An extension time®'1s :indicated. Although

-3

very little of the 85 acres may be released or excluded from the

8 reforestation obligation at this time, continued progress in the
9 | development and sale of 5 acre lots may reduce or eliminate this
10 | obligation during the =xtended per:iod. Requlations applicable to

11 small land owners need to be promuligated. The selling of 85 acres 1in

12 one block would not in i1tself eliminate the outstanding reforestation

- obligaticn.

14 ADMINISTRATIVE RECOMMENDATIONS

135 The evidence 1n thilis case 1ndicates there may be a need for betrter
16 ! comnunication petween the Department of Natural Resources, Deparcment

17 | of Revenue and the councies in (1) the evaluation of conversions, (2)

18 | declassification of forest lands and (3) the application of

19 | compensating tax pavments.

20 v

21 Should there be abstantion 1n enforcement of the reforestation

22 requiremant?

23 It 1s the decision of the Appeals Board that the DNR should
24 abstain for two years from any action to further enforce the

25 outstanding reforestation obligatzion.

FINAL FINDINGS OF FACT, CONCLUSIONS
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This declsion 13 based vpon the follow.ng:

1. The JAppeals Board agrees with the DNR statement, "The rules
and regulations largely view reforestation Zrom che perspective of tha
1ndustrial forest designed for the commercial production of timber.
The regulations do not soaciiically provide for reforestation on
non-1ndustrial forest lands." HNew rules and regulations responsive to
rhese needs need to be promulgated by tne Forest Practices Board.

2. Petra would have been allowed an additional year to complete
the reforestation obligation 1f a n=w application had been filed to
shnow (l) 1ntent of conversion and {2) to modify original reforestation
plan (WAC 222-20-050).

3. A projection of principals as related to Urban Development
(VIAC 222-34-050) i1n the absense of aosplicable guidelines for a partial
ccnverslion of a subdivision.

4. The crnan of time petween Gchober 22, 1979, tne date of the
vetition for declaratory ruling, and the date of this decision.

v

Ay Tinding of Fact which should be deemed a Conclusion of Law 1s
hereony adozted as such.

From tihesz2 Conclusions the Board enters thas

DECLARATORY RULING

Tt 13 che ruling of the Avpeals Board tihiat Petra bescame
responsible [or site preparation and reforestation at the moment he
acquired the forest land in gquastion.

It 1s tne ruling of the Appeals Board that Petra i1s not obligated

FINAL FINDINGS OF TACT, CONCLUSIONS
OF LAA AND BINDING DECLARATORY RULING - 13
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to undertake sice vreparation and :eforestation on the subject land it
he submits an amended application to the Department of Watural
Resources showling:

1. Intent to convert to uses other tpan cemmercial Limoer
production.

2. A site plan showing intended subdivision and 1mprovements.

3. A date for sale of all five acre tracts 1nto individual
ownership {(maximum five acres contiguous ownership) not to exce=2d two
years from the date of approval of the application by the Department
of Natural Resources.

Provided; however, that the application shall contain a condition that
no three month mneriod shall expire without sale of indiv:idual five
acre lots or physical actiity showing a conversion tread until such
time as all pavsical inprovements are made according to tha site

vlan. Unless this condition 1s breached, no site preparation or
reforestation shall 5e reguirea during thn above two year period.

DONE at Lacey, .iashington, this /’ ——day of Afi;C)7ﬂJ/ , 1980.

FOREST PRACTICES APPEALS BOARD

L /
; . —
P — ’

T 1 oy s =]

ROBCRT A. SMART, Chairman

- /'4 /) _;) /7 (hg

-

oA (e, il L "(_f"L,/““
CLIFE/ A. BARLAMENT, demoer
PR

r
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I, Trisn Ryan, certiiy that I mairled, postage prepaird, copies

zh cday of December, 1980, to

[#))]

of the Toregoing cdocument on the 1
esach of the fcllowing-named parties at the last known posc oifice
addrass2s, witn the nroper postage aZ:ixed to the respective
enveloges:

Joseph P. Cnbody
1300 Kresky Avenue
Suite A

Centralia, WA 58521

Mizon Handy

Assistant Attornev General
Departrent of Natural Resources
310 Prblic Lands Building
Olymrpia, WA 98504

.’ t )
~ 2 hian
TRISH KYAN ¢
FOREST PRACTICES APPEALS BOAPD
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